In the matter between:

VICTOR SIMON MABASO First Applicant

and

SIGN BY SIGN CC First Respondent

AMIDEX (PTY) LTD Second Respondent

BADENHORST Third Respondent

Fourth Respondent

This ord : was handed down electronically by circulation to the parties’ legal
e esej dtives by email. The date for hand-down is deemed to be

JUDGMENT




BECKENSTRATER, AJ

Introduction

[1]

Respondent on 19 July 2017. He then resigned and lod
dismissal case at the CCMA. At the subsequent CCMA arbi

this dispute, both parties were legally represented. Pursuan

[2]

[3]

th WMagistrate’s Court for a financial enquiry in terms of Section 65 of the

istrate’s Court Act2. This was in late 2021/ early 2022. The Fourth Respondent,
as a member of the First Respondent, filed an opposing affidavit in those
proceedings contending that “on or about 2017 the staff compliment of Sign by
Sign CC, including the [Applicant] was transferred to Amidex (Ply) Ltd t/a Visual

" Act 66 of 1995, as amended (the LRA).
2 Act 32 of 1944.



[4]

Exposure as a going concern in terms of Section 197 of the Labour Relations Act”.
He further contended that the First Respondent had been dormant since 2017. In
support of this he attached confirmations from its auditors that it was in the process
of deregistration and from ABSA Bank that its bank account was closed. It appears
that thereafter the Applicant did not proceed with any enquiry in terms offSection
65 of the Magistrate’s Court Act. &

4 F|rst Respondent had

fhtion in relation to such transfer

s pp||cant of August 2017 which reflected
Ply) Lto” and the Applicant’s letter of resignation

porate veil of the First Respondent and, in a variety of broadly stated prayers,
seeking, in consequence, to hold the Second, Third and Fourth Respondents, in

the alternative, liable for the debt of the First Respondent under the Award.



[7] In support of this claim the Applicant’s founding affidavit repeated -\,

award are deemed to be acts of dishonesty and Mgg

of arbitration award”.

[8] The Respondents filed an opposing affid&vit

emphasized that the Applicant had elé
interpleader or Section 65 pificeedings. Primarily, the Respondents argued that

the Applicant had not mag ke asefar piercing of the corporate veil whether in
terms of the common yeqUiting the demonstration of fraud, dishonesty or
improper : o Section 20(9) of the Companies Act. The
Ffurth®h pots® out that the First Respondent was a Close

flegislation as it should have attempted to bring a case in

: 65 of the Close Corporations Act®.

87 1 #2008 (the Companies Act). Section 20(9) states: “If, on application by an interested person or in
any pR#eeedings in which a company is involved, a court finds that the incorporation of the company, any
use of the company, or any act by or on behalf of the company, constitutes an unconscionable abuse of
the juristic personality of the company as a separate entity, the court may—

(a) declare that the company is to be deemed not to be a juristic person in respect of any right, obligation
or liability of the company or of a shareholder of the company or, in the case of a non-profit company, a
member of the company, or of another person specified in the declaration; and

(b) make any further order the court considers appropriate to give effect to a declaration contemplated in
paragraph (a)”.

4 See Cape Pacific Ltd v Lubner Controlling Investments (Pty) Ltd and Others 1995 (4) SA 790 (A); [1995]
ZASCA 53.

5 Act 69 of 1984 (the Close Corporations Act). Section 65 states: “Whenever a Court on application by an
interested person, or in any proceedings in which a corporation is involved, finds that the incorporation of,
or any act by or on behalf of, or any use of, that corporation, constitutes a gross abuse of the juristic
personality of the corporation as a separate entity, the Court may declare that the corporation is to be
deemed not fo be a juristic person in respect of such rights, obligations or liabilities of the corporation, or of
such member or members thereof, or of such other person or persons, as are specified in the declaration,
and the Court may give such further order or orders as it may deem fit in order to give effect to such
declaration”.



[©] Notably, the Respondents did not provide any further corroboration of the alleged
transfer of the business from the First Respondent to the Second Respondent nor
any detail about the reasons for or timing thereof. Nor did they explain whydull and

the CCMA Commissioner, nor tender any payment to the App
Respondent (if indeed the First Respondent’s business ha

[10]

[11]

progeedings in issue. The first proceedings were those before the CCMA where
initial liability of the First Respondent was established. Other Respondents
‘'would have to have been joined in those proceedings if they had a direct and

substantial interest in the subject matter of those proceedings (in other words if

® Strangely, paragraph 24 of the Respondents’ opposing affidavit alleged that: “the Applicant was employed
with the First Respondent until the date of his transfer on 18 August 2017”, that is a date after the Applicant’s
resignation/dismissal. | was informed during argument that this must have been a typographical error
because the Applicant’s payslip at that stage already ostensibly reflected the Second Respondent as the

employer.



they had something to say in relation to the merits thereof). In those circumstances
they would have to have been joined as a necessity. As noted in Herbstein & Van

Winsen’:

‘In Amalgamated Engineering Union v Minister of Labour® the
employed two tests in order to decide whether a third pagt

[13]

ng in the dismissal dispute before the CCMA.

f'fo joi8very party that has a joint and several

[14] §E8nd e the Applicant’s present case is a different claim. He

Respondents are all effectively joined in these proceedings by being cited in this
pplication from its outset. There thus can be no complaint that they are not
eing heard in these proceedings.

7 The Civil Practice of the High Courts, Juta, 5% edition, p

81949 (3) SA 637 (A) at 660-661.

$ Boshoff v Propinvest Eleven (Pty) Limited [2007] ZAGPHC 147 at para 27: “Principal debtors and co-
sureties do not fall within the recognised categories of persons with respect to whom joinder is necessary.
Moreover, a co-debfor does not have a legal interest in the subject-matter of the action. The interest of the
co-debtor is merely financial”.



[15] The Respondents’ second objection to non-joinder was that none of them were
joined in the conciliation processes required in terms of Section 191 of the LRA

and that it is not competent to join such a party in proceedings after judgment.

[16]

[17] Given the Respondents’ allegations of t of a business between the First
ofueligd upon by the Applicant in this

spectra of the Second Respondent being the

i

s ployer, including the dismissal of an employee... is

[18] result of Section 197 is that the new employer effectively steps into the shoes of
the old employer. Bearing this in mind the Labour Appeal Court has confirmed that
there is no requirement that both the old employer and new employer need to be

10 Section 197(2)(b)
1 Section 197(2)(c)
12 Section 197(5).



cited and/or joined before the CCMA in relation to disputes about unfair dismissals
by the old employer. In Themba Big Save CC v Kunyuza & Others' the Labour

Appeal Court held:

dealing with two employers but only one.’

[19] The Respondents’ preliminary objections thus w

The Main Issue

[20]

[21]

ssets. This does not appear controversial. However, the conclusion the
licant wishes to draw from these circumstances is one of dishonest conduct as

et out in its founding affidavit as quoted in paragraph 7 above. Advocate Molema,
who appeared on behalf of the Applicant, contended that the First Respondent’s

divesting itself of its assets in these circumstances and deregistering itself in

-

13 [2016] 37 ILJ 2633 (LC) at para 31.



[22]

[23]

circumstances where it was aware of an outstanding liability, constituted

dishonesty and a wrongful act.

During argument, Advocate Molema was however constrained to concede ,at the

vagueness of the allegations put up B  the R D “;,b- (as alluded to in

paragraphs 4 and 9 above) and what bnlear attempts at avoiding

other' and Bargaining Council for the Furniture

v UKD Marketing CC & Others?s. In the

t/a The League of
Manufacturing Indus . Kwa:

“asithedRespondents’ called no witnesses, an adverse inference had

206 inst them. The Court then made the following concluding remarks:

i _ ary therefore, when all this evidence is read and analysed as a whole, it
' vdid' not provide a sufficient basis to enable this Court to conclude that,
notwithstanding no direct explanation on the part of the Respondents, Appellant’s
version was more probable than not. To the contrary, there is no justification, on
the probabilities, to have concluded that the various proprietorships and close

14 [2021] 8 BLLR 805 (LAC) at paragraphs 14 — 21 (the Wilson case).
1512013] 34 ILJ 96 (LAC) (the UKD Marketing case).



10

corporations did not operate for their own account or that it could be said that the
First Respondent had any financial interest therein.’1

ySidiaries)’® it was stated in this regard:

'8 Paragraph 20.

17 Cape Pacific Ltd v Lubner Controlling Investments (Pty) Ltd 1995 (4) SA 790 (A) at 803G-804C.
18[2013] 2 ALL SA 437 (WCC).



11

132] The language of s 20(9) is cast in very wide terms, indicative of an
appreciation by the lawgiver that the provision might find application in

widely varying factual circumstances...

[33] If anything, the width of the provision appears to broaden the bas upon

[34]

in the equivalent gFoViSic

fistic personality adversely affects a third party in a way that reasonably

ould not be countenanced.’

facts set out by the Applicant fall short of demonstrating the circumstances
ed either at common law or in terms of Section 65 of the Close Corporations
ct which would allow this Court to pierce the corporate veil. Even if this Court
entertained this application on the generous acceptance that the Applicant had
intended to bring the case based on Section 65 of the Close Corporations Act,

insufficient evidence has been set out to sustain such claim.



12

[28] In the circumstances, the application falls to be dismissed.

Costs

[29] Both parties argued that, if they were successful, they should be awarded costs.

[30]

..‘.;"T’ to this Court. The Respondents’ lack of frankness



13

[31] Consequently, | make the following Order.

Order

1. The application is dismissed.

2. There is no order as to costs.

Acting

Advocate M N Molema

Trust Account Advocate

For the Respondent: Attorney Nikita Schroeder

Instructed by: Higgs Attorneys



