(1) Reportable Yes/No
(2) Ofinterest to other Judges: Yes/No
(3) Revised

THE LABOUR COURT OF SOUTH AFRICA, JOHANNESBURG

In the matter between:

BRADLEY GRANT BELL

and

REGENESYS MANAGEMENT (PTY) LTD T/A
REGENESYS BUSINESS SCHQQIZ

Hears: 27 February 2(535

Delivered: 25 Februany>2026 |

Case No/J§606/23

Applicant

Respondent

JUDGMENT

STEENKAMP, AJ

" Introduction

[1']'- This is an opposed application which deals with three issues. The first is the

Applicant’s application for condonation for the late referral of his dispute to this

Court, secondly, an order for the amendment of the citation of the Respondent,

and finally, the special plea on jurisdiction raised by the Respondent.
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The central issue to be determined is the issue of condonation, as condonation is
necessary in order to determine any, or all of the other preliminary matters before

this Court.

The Applicant further seeks an order from this Court, in essence, whether the
conduct of the Respondent’s attorney demonstrates dishonest or unethical
conduct, and whether or not the matter ought to be referred to the Legal Practice

Council ('LPC’) for further investigation.

There was no evidence before this Court to indicate that there was anything
untoward in the manner that the Respondent’s aftorney has dpélt’ with this matter.
The Applicant’s assertions in this regard are misplaced and:demqfn‘,ét‘rate alack of
appreciation of the adversarial nature of litigation. Jt is not @ecesigary for the

purposes of this judgment, to elaborate on this matter anyfurther.

It is necessary to first address the question of gondonatioh, as the determination
of all other issues before the Court depen@s uponwhethef'condonation for the late

filing of the statement of claim is grantegh

Background facts
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Save for the fact that the(,Appi-i}gaﬁt/was«émployed by the Respondent and that the
Applicant was dismissed by\ihe Réspondent on or about on or about 06 February
2023, there is very Iitﬂé\that is common cause between the parties.

This Court di;U{not sit as‘a trial Court, and the facts in dispute have not been tested.
That bé)ﬁ?ﬁg;said: for the/purposes of the issues before this Court, particularly insofar

as do@don’aﬁon{ is concerned, it is the timelines and process that bears scrutiny.

\The ‘Agpl‘icéﬁt’ claims that he was unfairly suspended, and he referred an unfair
Iaﬁéw préé:tice dispute as contemplated in Section 186(2)(b) of the Labour
Relations Act (‘LRA") to the Commission for Conciliation, Mediation and Arbitration
z(fC'éMA’) on or about 23 January 2023 under case number: GAJB1398/23.

A disciplinary enquiry was held on or about 30 January 2023, and the Applicant
was dismissed with immediate effect on 06 February 2023.

The Applicant referred an unfair dismissal dispute to the CCMA on or about 08
February 2023.
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The unfair dismissal dispute was set down for con/arb proceedings on 1 March
2023, and a certificate of outcome was issued under case number: GAJB3062/23,

citing a dispute concerning dismissal related to misconduct.

On 02 May 2023, the unfair dismissal dispute and the unfair labour practice dispute
were consolidated under case number GAJB3062/23, and a ruling in this regard

was issued.

On or about 03 May 2023, the consolidated dispute was set down fér al”Bittation
on 31 May 2023. The Respondent applied for a postponemertt-and: same was
refused on 30 May 2023.

On 1 June 2023, the CCMA issued a notice of set down, enrolli.iég the dispute for
arbitration on 12 July 2023. On 12 July 2023, various greliminary issues were
raised and a written ruling was rendered in tefms whergof, Tegal representation
was granted, the Respondent’s request for a wirtual hearing was granted, the
Applicant was directed to re-apply for sﬁbpoeﬁas,.and he was directed to lodge his
application for disclosure in terms of Rule 29 read with Rule 31 of the CCMA Rules,
if any, timeously and the matterWés postponed. The parties were further directed
to hold a pre-arbitration cpn‘fgrencéand to comply with the prescripts of Rule 20.1

On 17 July 2023, a notice of sgt down, enrolling the arbitration for 28 and 29 August
2023 was issued by the.CCMA., The matter ostensibly did not conclude on those
days and a $ubsequent nofice of set down enrolling the matter for 02 and 03
October 2023 was issued by the CCMA.

On 63*\Qct59ber\‘2023, the Respondent’s legal representative raised an objection to
{the. jurisdjctiofi- of the CCMA to arbitrate the dispute, reason being that the
A\‘pplit;aﬁlis/dispute was one of automatically unfair dismissal. The ruling issued by
the CCMA pursuant to the jurisdictional objection being raised, mentions that the
Ref,é‘pbndent’s legal representative did raise this objection “before” but that the
objection was deferred, in order for the parties to present evidence in the main
dispute. Be that as it may, on 03 October 2023, a ruling was issued declaring that
the CCMA lacked jurisdiction to arbitrate the dispute, and that the Applicant may
refer the dispute to this Court. The consolidation ruling was also rescinded, and
the CCMA was directed to enroll the unfair labour practice dispute before a

different arbitrator.

1 Of the CCMA Rules
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On 20 October 2023, the Applicant served his statement of claim on the
Respondent (‘the initial statement of claim). It is not clear when the initial
statement of claim was filed with this Court, as the copy thereof contained in the
Court file bears an original Court stamp dated 11 June 2024. It thus leads to the
inescapable conclusion that the statement of claim was only filed some 8 months
after having been served on the Respondent. There was no application for

condonation that accompanied the initial statement of claim.

On 30 October 2023, the Respondent delivered its statement of feésponse an\)it
was filed with this Court on 31 October 2023. The Responﬂent raised several
special pleas to the initial statement of claim, to wit, non-jo‘il:\lc;ier o:fv\t‘he legal entity
that employed the Applicant; lack of jurisdiction due ta'the lateness ofithe referral
to this Court which the Respondent calculated at 140:days, and lack of jurisdiction
due to no facts being pleaded to establish en which \grounds the Applicant’s

dismissal was automatically unfair.

On 1 November 2023, the Applicant served a ‘response” to the Respondent's
statement of response. In this “response’ ‘th\e‘;ﬁpplicant “corrected” the citation of
the Respondent. The Apgﬁc’ant also replied to the other special pleas of the
Respondent. In relatiofi to cghdona’ti'oﬁ, he stated that the Respondent was
mistaken in calculating the dié‘s\fror;g the date that the unfair dismissal dispute was
conciliated, but that it\ought to have calculated the dies from the date that the
jurisdictional fuling wa$\rendered on 12 October 2023, and the referral to this Court
was according!y not late. On the score of pleading insufficient facts to sustain his
clairi ‘of automatically unfair dismissal, the Applicant advanced that the
Respondent was “not correctly representing” the Applicant's position. The
‘App‘l\i‘cant,’ a!fh0ugh not in eloquent terms, in essence alleged that the Respondent
has’ftaken‘ljp a position inconsistent with what it argued at the CCMA in respect of

jurisdiction.

The Applicant proceeded to file a second statement of claim on 07 November 2023
(‘the further statement of claim’), and without having complied with Rule 22(4) of
the now repealed rules? (‘old rules’), he amended the citation of the Respondent.
The further statement of claim was not served on the Respondent and was only

filed with the Registrar of this Court.

2 GN 1665 of 14 October 1996: Rules for the conduct of proceedings in the Labour Court



5

[21]  On 11 November 2023, the Applicant filed a “pre-trial report’. This was not a pre-
trial minute as contemplated in Rule 4(a) and (b) of the old rules.

[22] The interlocutory applications were enrolled for hearing on 30 April 2024, on which
date, the Court removed the matter from the roll to give the Applicant an opportunity

to apply for condonation.

[23] The Applicant filed his condonation application on 3 May 2024, which4vas duly
opposed by the Respondent.

Legal Framework

[24] Section 191(5)(b) of the LRA stipulates that:

‘the employee may refer the dispute to the Labour Cou\?'t\ for adjudication if the
employee has alleged that the reason for dismissal is —-

(i)  Automatically unfair
[25] Section 191(5)(b) must be read with subsection (11)(a) which stipulates that:

The referral, in terms of /éubseciti,,‘on (5)(b), of a dispute to the Labour Court for
adjudication, must be made@vitﬁin 90-days after the council or (as the case may be)
the commissioner_has cer{ifiedifiat the dispute remains unresolved.’

[26] It is apposite tqj’s’téle\th-é\‘t\compiiance with Section 191(11)(a) is peremptory, and

non-compliance with the statutory time-period may only be condoned on good

cause stiown.®

[27] Itis tfiflé/that the 90-day period is triggered by the issue of a certificate of non-
\resb\lytion\bﬁhe conciliating body, and any erroneous referral to arbitration and/or
ju(isai’btionél ruling does not interrupt or stay the running of the statutory time-
pefigd for referral of a dispute to this Court. The 90-day period contemplated in
Section 191(11)(a) must accordingly be calculated from date of the certificate of

non-resolution.

[28] The Applicant commenced proceedings in this Court under the regime of the old
rules. The old rules were supplemented by the practice manual, and the

requirements set out in both the rules and the practice manual were binding upon

3 Section 191(5)(b) of the LRA
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the parties until the implementation of the new rules governing proceedings in this

Court, which came into force on 17 July 2024.

The conduct of the parties up until the commencement of the new rules must
accordingly be assessed against the old rules and the practice manual. Where the
rules are referred to further in this judgment, these references are to the old rules
which applied to the steps taken by the Applicant leading up to the hejérin;g\ of the
interlocutory disputes. Any steps taken after commencement of thernew rules-are
irrelevant for determination of the issues before this Court as .i;t""falls outside of the

period under scrutiny.

In accordance with the old rules, a party referring ‘a dispute to this Court for
adjudication, must ‘deliver a statement of claimto allarties cifed, and must file
same with the registrar. The meaning of ‘deliver, is defined in Rule 1, where it is
recorded that “‘deliver’ means serve on‘other pan‘?g@s g_ﬁ_d file with the registrar.
(own emphasis). A document or pIeading__will not'meet the requirement of delivery
if the pleading was served on a party but né;iﬁlgﬁ"with the Court, and conversely,

if the pleading was filed with/th"e Court but not served on a party.

Failure to serve on a cited-party.or to file with the registrar of this Court, results in
defective delivery a‘r;@ .consequent non-compliance with Rule 6(1)(c).*

Insofar as amendment to -citation of a party to a dispute before this Court is
concerned, the provisions of Rule 22(4) applied, which stipulated that:

'If & party to any proceedings has been incorrectly or defectively cited, the Court
mag;\on’fapplication and on notice to the party concerned, correct the error or defect

arig-may make an order as to costs.’

The principles and requirements for the granting of condonation for non-

cfon*;pliance with statutory time periods and/or the rules of this Court are trite.5

Furthermore, condonation is not there merely for the asking. An applicant for
condonation must make out a cogent and compelling case to excuse non-

compliance.b

4 See also Vilakazi v Commission for Conciliation, Mediation and Arbitration and Others (2024) 45 ILJ 369
(LC) at para 9

5 Melane v Santam Insurance Co Ltd 1962 (4) SA 531 (A) at [532]; Gaosubelwe & Others v Pie Man’s
Pantry (Pty) Ltd (2009) 30 ILJ 347 (LC) at [24]

& Saloojee and Another, NNO V Minister of Community Development 1965 (2) SA 135 (A)
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Counsel for the Respondent referred the Court to the matter of in Government
Printing Works v Public Service Association and Another” (‘Government Printing
Works’) wherein the LAC considered the Labour Court's refusal to grant
condonation for a statement of response that was filed 84 days out of time, which
the LAC remarked was an excessive period of delay. The LAC held that when
considering condonation for non-compliance with procedural rules in-labour
matters, judicial discretion must be exercised fairly, balancing the intergsts of both
parties and the objectives of the LRA, which prioritizes the prompt: Eesolutibn of
employment disputes. The critical factors for determining V\(hét‘her condonation
serves the interests of justice include: the relief sought, the(]engt\[jl ‘and reason for
the delay, the impact on justice and other litigants, the gd;equacy@\btthe@xplanation,
the significance of the issue, and the likelihood of success. These factors require
holistic evaluation, with none being determinative on it own. ,I'r'nportantly, while
Courts previously might have dismissed Np,ro§'fpects of success in cases of
substantial, unexplained delay, the LAG affirmed that prospects of success must
always be considered unless other factors collectively make the application
untenable. This approach undersgores that th& ultimate consideration is whether

granting condonation aligns‘with the interests of justice.

In Government Printing Works, tﬁe\ LAC held that whilst the delay was excessive
and the explanation of;fered wa‘s“iunéatisfactory, an analysis of the merits revealed
compelling prospects of success, and that factor together with the importance of
the matter but an examination of the merits revealed that the appellant had strong
prospécts of sueé@g,/t]ltimately, the importance of the matter and good prospects
of s‘uchsfS’dictéted that it would be in the interest of justice and fairness to grant

\cof'fggonatib;n/én/ the facts of that particular case.

The late filing of a statement of case by an applicant was also dealt with by the
LA(;“/in Aspen Holdings Pty Ltd and Another v Phelane and Another® (‘Aspen’).
“Therein, the LAC overturned the order of condonation granted to an applicant for
the late filing of his statement of claim by the Labour Court. In this matter, the LAC
set aside the Labour Court's decision to grant condonation for the applicant’s late
filing of his statement of claim. The Labour Court had previously determined that
the delay was not substantial and found no evidence of mala fides on the part of

the employee or his legal representative. Despite the inadequacy of the

7 (JA35/24) [2024] ZALAC 63; [2025] 2 BLLR 112 (LAC); (2025) 46 ILJ 915 (LAC)
8 (JA 71/23) [2025] ZALAC 4; [2025] 4 BLLR 409 (LAC) at paras 25 — 27, reported after the Government
Printing Works judgment of the LAC ibid
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employee’s explanation for the delay, the Labour Court did not regard this as a
determinative obstacle to condonation. Moreover, the Labour Court relied on its
assessment of the employee’s prospects of success in the primary dispute, noting
allegations of ongoing harassment, discrimination, and victimisation related to
participation in cultural ceremonies as additional grounds supporting the granting

of condonation.

Before the LAC, the employer asserted that the employee failed to pfovide a
reasonable or adequate explanation for the delay in filing, nor did:he present
grounds sufficient to excuse the consequences of his representatife’s negligerce.
The employer further argued that, absent such an explanAati‘Qn‘, the gmployee’s
prospects of success were irrelevant. In response, the emplayee aintained that
the employer’s position amounted to an effort to preéf@de judic‘:ié‘l scrutiny of the
dispute, particularly in light of the alleged constitutionaj vjoléti‘on.

In delivering the judgment that set aside the_dgciéion to grant condonation, Acting
Judge President Mohlahleni (as he the’n"waé) fgﬁﬁélAC observed that, in the
condonation proceedings before the Caurt a quo, the employee was obliged to
account for two separate perieds.of delay. The first was a period of 41 days
between the issuance of the“certificate of non-resolution and the point at which the
appellant raised the excé{:ijcion. f he secona was a period of 36 days from when the
employee became gware of 'the necessity to apply for condonation until the date
the application wﬁaﬂ\snsuﬁ\mjtted.'The judgment of the LAC records that the Labour
Court only cénsidered:\the explanation provided for the initial period and failed to
address- —the'absence/df any explanation for the subsequent delay. The LAC
stregsed that “the failure to explain the further delay after the applicant became
aware of the need to apply for condonation is fatal.” This omission rendered the
Y.abour: Court's decision to grant condonation improper, thereby warranting

intervention by the LAC.

Rfé@varding prospects of success, which was central to the Labour Court’s decision
“to grant condonation in Aspen, it was stated that the employee “failed to provide a
reasonable and acceptable explanation for the delay.” The LAC endorsed the
principle set out in NUMSA and another v Hillside Aluminium and the statement by

the Apex Court in Grootboom:

‘The interests of justice must be determined with reference to all relevant factors.

However, some of the factors may justifiably be left out of consideration in certain
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circumstances. For example, where the delay is unacceptably excessive and there is
no explanation for the delay, there may be no need to consider the prospects of

success.”
Finally, the LAC concluded in Aspen:

‘The refusal to condone the late filing of the statement of case will resuit in the
employee being denied the opportunity to pursue his dismissal dispute bejf“ore the
Labour Court. It, however, is evident that the employee has not pursqetj «'ttiis\ matter
diligently and tendered no reasonable explanation as to the de_lag( and, ynore
importantly, why he did not file the condonation application, fqr/th‘e entire period, as
soon as he became aware of the need to apply for condongation. Of this basis, the

appeal stands to succeed.’

Analysis
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In casu, the certificate of outcome of the conciliatjon was issued on 01 March 2023,
which triggered the 90-day time period for referral tothis Court.

Accordingly, the Applicant ought to haveﬂled his’ statement of claim by 30 May
2023.

The Applicant then prodeAQded%f\td.\ serve a statement of claim on the Respondent
on or about 20 Octéber 2023. This'was 143 calendar days after the time-period
for referral lapsed. There is controversy regarding whether or not the referral was
indeed made on 20 Oqfober'2023, as the Court stamp indicates that the statement
of claim-was oply filed'with the Registrar on 11 June 2024. Considering the fact
that\-/éeliver)ﬁﬁf’»any“process is only complete once the pleading is both served and
filed with the Court, the period of lateness is compounded by the late filing the
statement of claim, and additional period of 235 days was accumulated. This
results in a total period of delay of 378 calendar days. This period of delay is no

doubt excessive.

The Respondent, in its statement of response, indicated that the referral of the
dispute to this Court was late. Despite this allegation being made in the opposing
papers, the Applicant inexplicably failed to take any action on the score of
condonation. The legal principle that condonation should be applied for as soon
as the need to do so becomes apparent applies, and the Applicant ought to have
taken steps to address the issue of lateness, if he was unaware thereof, when it

% Ibid at para 51.
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was duly raised by the Respondent. He did not do so, and instead, took a series
of steps not provided for in the Rules. He unilaterally amended the citation of the
Respondent, and filed the further statement of claim with the amended particulars,
which further statement of claim, he failed to serve on the Respondent. These
steps, which the Applicant alleges he took from a place of ignorance being a lay
person, were not rectified. He did not withdraw any one of the statements of claim,
he did not follow the prescripts of Rule 22(4), and he did not apply for condonation

when the need for condonation was pointed out in the statement of defehce.

He only applied for condonation after Orr, AJ removed the matteffrdm the roI]fo}n
30 April 2024 to enable the Applicant to apply for condonation: ;Men{aé-ked about
this issue during the interlocutory hearing, he indicated tf’;a{‘\h_e did not trust the
Respondent and only accepted that this was the Ieg%‘k position oncé the Court
confirmed the position. This explanation is unacegptagle. \i;itigan‘;s cannot expect
the Court to give them legal advice and thep:only comply with statutory time
periods or the prescripts of the rules oncg‘tfﬁé“Cogrt has#gfven them a directive to
do so. The LRA, the rules and variousgjudgments\of both this Court and the LAC
are readily available online, and a simp];e\ search would have indicated to the
Applicant what the steps wefe‘ that he needed to take, and the time periods
applicable thereto. Furth.efm@re, ’fhérg;is;a pro-bono office located in the foyer of
this Court, where the Applicant could ha\;e made enquiries and sought advice. He
ostensibly failed to ‘dc\}‘~so. Ignd:panéé of the law is no excuse, certainly not in this
day and age where technglogy has made access to law reports, statutes and rules
freely available. Ironically, tﬁe Applicant quoted extracts from jurisprudence in his
headsfé?'ali‘gumépt, indi(:ating that he indeed had access thereto and had the ability

to doesefrchiin respect of his case.

\The A\p&pli‘cahfﬁled his condonation application on 03 May 2024. The condonation
apﬁlibatioh7was initiated 126 Court days after the Respondent indicated in its
statement of response that the referral to this Court was late. Again, the delay is
‘exceptionally long and the explanation for the delay is wholly unsatisfactory.
Applying the principles set out in Aspen, the length of the delay pursuant to the
need for condonation being made apparent is an additional delay which this Court

must take into consideration.

The allegations made by the Applicant in his statements of claim have not been
tested, and they simply remain allegations. A dismissal is not automatically unfair
simply because an applicant says so. There are legal thresholds to be met, and a
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reading of the statements of claim do not reveal a prima facie dispute which would

fall within the ambit of automatically unfair dismissals.

The expeditious resolution of labour disputes remains of paramount importance.

On a conspectus of the facts, the delay is inordinate without sufficient explanation.

The prospects of success are sketchy, and the exception to the statement4f claim
serves to demonstrate that the Applicant has not made out a sufficiént case to
foreshadow a claim of automatically unfair dismissal. The Applicant bemoang the
fact that he was “urgently suspended”, which suspension was: challenged as an
unfair labour practice, and is an issue which falls withinff(he jutisdiction ’éf the
CCMA. The Applicant also appears to have been dispnissed formisconduct, and
his view that the dismissal was effected in retaliation-for e‘x;‘ercisingfhis rights under
the LRA is misplaced. In this regard, the LAC said the following in DBT

Technologies (Pty) Ltd v Garnevska' (‘Gameys@af):

‘A grievance complaining about a fellow employee’s conduct, filed in terms of a
contractually agreed grievance proceduref?t. ﬁrsfi/glance does not constitute taking
action against an employer, nor ordinarily, does it involve the exercise of any right
conferred by the LRA or fhef:par/ticibfé;ti“gqq'n any proceeding in terms of the LRA. The
LRA does not expresslyQonferQrights upon employees to file grievances. Nor does it
establish a mec(ﬁ:anism or \prdceéding for the resolution of grievances filed by
employees. Thelpnly réference to the processing of grievances in the LRA is found in
section 115(3)(b) ofithe LRA which provides that the CCMA may provide employees,
employers.and their/bargaining agents with advice or training relating to ‘preventing
@’n‘d’ resolving disputes and employees’ grievances’. Hence, the only right that the LRA
conf\éps’ in relation to employee grievances is the right to approach the CCMA for

training.”

A yeading of his statement of claim and the statement of response however
defrionstrates a misconception of the nature of the dispute by the Applicant. The
jurisdiction of this Court is not engaged on the Applicant’s pleaded case.

It is not only the interests of the Applicant that matter. The interests of the
Respondent, such as the interest in finality of litigation, as endorsed by the Apex

Court'! is a factor to be considered, and a balanced approach is necessary.

10 DBT Technologies v Garnevska [2020] 41 ILJ 2078 (LAC) at para 16
1 Van Wyk v Unitas Hospital and Another (CCT 12/07) [2007] ZACC 24; 2008 (2) SA 472 (CC); 2008 (4)

BCLR 442 (CC) at para 31
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The principles laid down in Government Printing Works demonstrates that that
each case must be assessed on its own merits, and all factors must be viewed
collectively. However, in Aspen, the LAC made it clear that there is a point beyond
which a litigant cannot escape the consequences of his or her tardiness. On a
conspectus of the facts, /n casu, the extent of the delays, particularly once the
Respondent made it clear to the Applicant that there is a need for condonation for
the substantial delay in referring the matter to this Court, together with the delay
between the filing of the statement of response wherein the issue of cofidonation
was raised and the date when the condonation application wéfs ﬁled\‘,\ are
collectively are so long that the explanation for the delays and the prospects-of
success needed to be truly exceptional to excuse the i@o;diﬁ‘até/ deia?;,> The
Applicant has not met the threshold for condonation ‘to be gra;nted\\\aqd it is the
considered view of this Court that condonation shodif;l‘*.be refused. Given the
refusal of condonation, the other preliminary or/in'terlocgtory"‘;pﬁirits raised by the

Respondent needs not be determined, as they fa‘.l\l‘,away as a natural consequence.

This only leaves the matter of costs. Cpsts occagioned by the appearance of the
parties on 30 April 2024 was reserved. Tﬁe‘Cour"g/is of the view that it is not in the
interests of justice and faires§ to order the Applicant to pay the costs associated
with the previous appeqrah~c§3\nof the appearance in this Court on 27 February
2025, despite the gl?ring difficulties with the Applicant’s case.

In the premises,i-,’cjle\fdnlks\gwing order is made:

The ap:gj'iCation for condonation is dismissed.

There is no order as to costs.

L. Steenkamp

Acting Judge of the Labour Court of South Africa
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